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United States CCnurt of Appealo 

FOR THE SECOND CIRCUIT 

Docket No. 74-1778 

m » ^ 

Corwin Consultants, Inc., 

Petitioner-Appellant, 

—v.— 

United States of America, 

Respondent-Appellee, 

— and — 

Samuel A. Culbertson, II, 

Respondent-Appellant. 


BRIEF FOR RESPONDENT-APPELLEE 
UNITED STATES OF AMERICA 

Issue Presented for Review 

Did the District Court properly hold that the Internal 
Revenue Service (IRS) perfected, as against a later judg¬ 
ment lien creditor, its lien for unpaid Federal income taxes 
of 1168,895.90 owed by a transient taxpayer without a 
verifiable residence, after the IRS had made diligent efforts 
to locate him, when the IRS filed Notices of Federal Tax 
Liens at the transient taxpayer’s two most recently known 
addresses and where one of those places was also the situs 
of the property to which the tax liens attached and the 
single best place in the country to give competing judgment 
or other creditors notice of the tax liens? 
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Judgment Appealed 

Corwin Consultants, Inc. (Corwin) and Bamuel A. 
Culbertson, II (Culbertson), both judgment lien creditors 
of Marion Harper, Jr. (Harper), appeal from the judg¬ 
ment (161-165a) # of the United States District Court for 
the Southern District of New York (Honorable Morris E. 
Lasker) which ordered The Interpublic Group of Com¬ 
panies, Inc. (Interpublic) to pay all installments which 
were then due and those which might become due to the 
transient taxpayer, Harper, pursuant to a certain con¬ 
tract between Interpublic and Harper dated February 1, 
1968, to the United States of America until the Federal 
income taxes owed by Harper for the year 1968, 1963, 
1964 and 1965 and all statutory additions thereto 
($441,637.73 as of November 1973) (159a) were paid in 
full. The Judgment further ordered that, after com¬ 
pletion of all payments for Federal taxes, Interpublic 
pay to its attorneys the sum of $8,187.30. No party ob¬ 
jected to this award so long as it came after payment to 
the Government.** The Judgment awarded an inferior 
priority to the future payments pursuant to the contract, 
if any, by Interpublic to the following creditors in the 
following order: 

Third priority —Corwin to the maximum extent of 
$52,346.00 plus interest. 

Fourth priority—Culbertson to the maximum extent of 
$608,180.90 plus interest 

Fifth priority —Cowles Communications, Inc. to the 
maximum extent of $56,820.54 plus 
interest.*** 

* Page references followe by the letter “a” are to the 
Appellant’s Appendix. 

** Neither Interpublic nor its attorneys have appealed. 

*** Cowles Communications, Inc. has not appealed. 
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After entry of the Judgment, Corwin applied to the 
District Court for a stay pending appeal. The ^District 
Court denied the application and Corwin did not apply 
to this Court for similar relief. On May 23, 1974, Inter¬ 
public paid 1224,999.70 to the Government which repre¬ 
sented all of the accumulated installments then due Harper 
pursuant to the 1968 contract. Since that date, Interpublic 
had made five monthly installment payments on the 15th 
of each month in the amount of |8,330.00 pursuant to the 
terms of the contract (|41,650.00) or a total as of this date 
(November 1, 1974) of f266,649.70. 

As of November 1, 1974, Harper’s liability for 1968 
Federal income taxes has been reduced to zero, and with 
statutory addiitons, his income tax liabilities for 1963, 
1964 und 1965 are now fl86,873.41. It is the priority of the 
federal tax lienB wtih respect to this amount that is in 
issue on this appeal.* 


Fads 

The Contrad 

On or about February 1, 1968, Harper and Interpublic 
entered into an agreement whereby Harper severed all 
connection with Interpublic or any of its subsidiaries. As 
part of the agreement, Interpublic repurchased all shares 
of Interpublic stock owned by Harper. Interpublic also 
agreed to pay Harper in the following manner in considera¬ 
tion for Harper releasing Interpublic from and terminating 
his employment contract with Interpublic: 

Harper (or his heirs or assigns) shall tie paid by 
the Company monthly on the fifteenth of every 
mouth beginning February, 1968 for the calendar 

* Corwin has dropped a number of spurious arguments put 
forward in and rejected by the District Court regarding the 
priority of the assessment for 1968 taxes which has now been 
reduced to zero. 
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year 1968, the sum of $20,420 and for the next 
ninety-six months the snm of $8,333, except that if 
Harper shall die at any time prior to January 1,1969, 
no payment shall be made for January 15, 1969 or 
any month thereafter but $100,000 shall be paid to 
his estate or as he shall by will direct in equal 
monthly installments for sixty months commencing 
with the first day of the month following the month 
in which he died. If Harper should die on or after 
January 1, 1969 but prior to December 31, 1975, no 
further monthly payment shall be made except that 
$100,000 shall be paid in like installments to his 
estate or as he shall by will direct. If Harper should 
die on or after January 1, 1976, the payments that 
would have been made to Harper if he had lived 
shall be paid in like installments to his estate or 
as he shall be [sic] will direct.” 

As part of the contract, Harper also agreed not to compete 
with Interpublic and not to reveal any trade secrets (18a- 
30a). 

All parties to this lawsuit, aside from Interpublic, are 
creditors of Harper who sought in the District Court a 
determination of the lien priorities on the installments 
which pursuant to the contract had become due and owing 
to Harper ($175,000 as of November 16, 1973) and those 
which in the future would become due and owing to Harper. 

Horpar't Creditors 

The United States assessed the taxpayer Harper on 
November 28, 1969 for 1968 income tax in the amount of 
$403,385.84 ( 85a; 91a-93a). 

Notice of the federal tax lien for this liability (reduced 
slightly by partial payment) was filed on April 15, 1970 
with the County Clerk of Westchester County, New York, 
the county in which Harper then resided (85a; 94a). 
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Notices of the same federal tax lien for this 1968 
liability were filed wtih the County Clerk of Westchester 
County and the Register of the City of New York on 
January 12, 1971, this time in the further reduced principal 
amount of $373,730.50. Statutory additions to that date 
amounted to |23,193.15, making the total 1968 liability 
then due |396,923.65. Harper resided in either or both 
counties on that date and the situs of the debt due from 
Interpublic was in New York County (84a). On or about 
January 12, 1971, Interpublic was given notice of the 
aforesaid tax liens by the Internal Revenue Service (85a; 
95a-99a). 

Additionally, Harper became indebted 'a the United 
States for 1963, 1964 and 1965 income taxes in the total 
amount of $168,895.90 plus statutory additions which were 
assessed on September 29, 1972 (86a; 100a-102a). 

Notice of federal tax lien for said liabilities were filed 
on Oc tober 3, 1972 at 10:32 A.M., with the Register of the 
City of New York. It is undisputed that the situs of the 
debt remained and still is New York City (86a; 103a-104a). 

On October 3, 1972, at 11:17 A.M., Interpublic received 
notice of all the aforesaid tax liens and on October 18, 
1973, the I.R.S. served Interpublic with a final demand for 
payment (86a; 105a-107a). 

Also on October 3, 1972, at 11:42 A.M., the I.R.S. filed 
a Notice of Federal Tax Lien for Harper’s 1963, 1964 and 
1965 tax liabilities with the Oklahoma County Clerk, 
Oklahoma City* (132a-133a; 135a-136a). 

Notices of Federal Tax Liens were filed in both New 
York City and Oklahoma City as a result of recent diligent 

* There was no time difference between Oklahoma City and 
New York City on October 8, 1972 (188a). 



efforts by agents of the I.R.S. to locate Harper in order to 
enforce Harper’s various tax liabilities. Their investigation 
indicated that Harper, between June 30,1971 r and October 
3, 1972 (the date of the IBS filings), had lived in several 
hotels (132a) and had given several addresses which were 
discovered by the IBS agents, including: 

1) Waldorf Towers 
New York City 

2) Metropolitan Clnb 
New York City 

3) c/o Lane 

280 Madison Avenue 
New York City 

4) New York Sheraton Hotel 
New York City 

5) 1501 N.W. 20th Street 
Oklahoma City 

By the summer and fall of 1972 Harper could be 
characterized only as itinerant or transient (Ibid.) There 
is no dispute that Harper, on October 3, 1972, was without 
a specific verifiable address at which he could be located 
(146a-147a). Five days prior to October 3, 1972, the date 
of the multiple filings, IBS Agent Gerald Snyder examined 
the records of the New York Sheraton Hotel located at 
55th Street and Seventh Avenue in New York City. He 
discovered that Harper had stayed at that hotel from 
August 28, 1972 to September 13, 1972. The hotel’s 
registration card was written in Harper’s own hand and 
signed by him. Harper stated on that card that his “Home” 
was 1501 N.W. 20th Street, Oklahoma City, Oklahoma** 
(132a-133a). 

* The date on which Harper’s home in Westchester was sold 
(181a). 

** This, it turns out, was also the home of Harper’s parents. 

*4 
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Thus, the most current information available to the 
IltS after a diligent and recent investigation to determine 
Harper’s whereabouts indicated that his last known resi¬ 
dence was a hotel in New York City to whom he signed a 
statement which said that his “home” was in Oklahoma 
City. The IBB filed the Notices of Federal Tax Liens in 
the counties encompassing Harper’s two last-known ad¬ 
dresses. The Southern District of New York also was the 
situs of the property sought as well as the jurisdiction in 
which the five judgment creditors of Harper had obtained 
and ]>erfected their judgments.* It was unquestionably the 
best place to give notice of the tax liens to competing 
creditors of Harper. 

Only hours after the IBS filed its Notices of Federal 
Tax Liens in New York City and Oklahoma and gave 
Interpublic notice of the lien, Corwin, a New York judg¬ 
ment creditor which had obtained its judgment months 
earlier (on May 23, 1972), perfected its lien on Harper’s 
personal property by delivering to the Sheriff of New York 
County an Execution on October 3, 1972, at 12:51 P.M. 
(143a).** Thus, if Corwin had been more diligent in per¬ 
fecting its judgment lien, we would not be here today.*** 

* Other than Corwin and Culbertson, two judgment creditors, 
Peter M. Moffit and W. Denning Harvey, whose respective judg¬ 
ments against Harper were satisfledritid not participate in this 
action although they were served with papers (40a). Cowles 
Communications, Inc., which was granted the last priority by 
Judge Lasker, does not appeal. 

**See 165a; United Statu v. Pearton, 268 F. Supp. 686 
(S.D.N.Y. 1966); C.PX.R. II 6202(a), 6284(b) ; Knapp V. Mc¬ 
Farland, 462 F.2d 986, 988 (2d Cir. 1972) (dictum); County 
National Bank v. Inter-County Farm Coop Au’n, 817 N.Y.8. 2d 
790(Sup. Ct. Sullivan Cty. 1970). 

*** Meanwhile, Interpublic started accumulating the monthly 
payments due Harper pending a determination of the rights of 
Harper’s creditors to that debt. The debt due to Harper as of 
May 28, 1974, the date of the District Court’s judgment, was 
8224,999.70. Since the judgment, five installment payments of 
$8,388.00 have been paid to the IRS totalling $41,666.00. If 
Harper remains alive until the last payment is due, he will be 
entitled to receive an additional 8216,885.80 in installments. 
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The IBS, shortly before October 18, 1972 but after 
October 3, 1972, learned of a third possible address for 
Marion Harper and listed it on a Notice of Levy and 
Final Demand which were served on Interpublic on October 
18, 1972 (66a-67a). The address was “c/o Peter Note, 
La Clique, 1196 Orand, Switzerland” although it was un¬ 
known whether that “care of’ address was any better than 
the other “care of’ address listed on the same document— 
“c/o Lane, 280 Madison Avenue, New York, New York 
10016.” 

As a result of learning a third possible place of resi¬ 
dence for Harper, this one in a foreign country, the IBS 
caused to be filed a Notice of Federal Tax Lien with the 
Becorder of Deeds in Washington, D.C. on January 17, 
1973. See 26 U.S.C. 9 6323(f)(2) (B). This is the appro¬ 
priate place where the taxpayer may be a foreign resident 
While a copy of this Notice of Federal Tax Lien was in¬ 
advertently omitted from the record below, we annex a 
copy of this publicly filed document as an addendum to 
this brief. 

On the motion in the District Court for summary judg¬ 
ment, Corwin’s attorneys could only say that the address 
at 280 Madison Avenue was a commercial office building 
and could not have been a residence (121a). Corwin 
ignores the fact that Harper had stayed at the New York 
Sheraton more than two weeks in September 1972 and 
that he had then given as his “home” the address of his 
parents in Oklahoma City. Corwin ignores the fact that 
Harper had previously given his address as the Waldorf 
Towers and The Metropolitan Club in New York City. 

In this Court, Corwin now changes its tack and contends 
that it is undisputed that Harper was a resident only of 
Switzerland (Br. pp. 2, 6); but Corwin ignores the state¬ 
ment made in its own papers in the District Court where 
it was admitted that it had tried, without success to locate 
Harper (125a). In the District Court, Corwin’s papers 
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did not even suggest that Harper reaided in Switzerland 
at any time, let alone on October 3, 1972, the date of the 
IKS filings. The first indication that Harper might have 
an address in Switzerland arose after October 3, 1972 
(66a; 67a) bat before the IRS served final demands on 
Interpublic.* 

There was no suggestion by anyone, that the Switzerland 
address (c/o Peter Notz, La Crique, 1196 Grand, Switzer¬ 
land) is not a commercial address or that it is in any way 
a nioie reliable means of notifying Harper's creditors than 
the New York and Oklahoma addresses which were the 
ones last known to the IRS on October 3, 1972. 

Culbertson, on November 30, 1972, obtained a default 
judgment against Harper in the amount of |608,180.90 
(87a). It delivered an execution to the Sheriff on February- 
5, 1973, thereby perfecting its judgment lien against 
Harper’s personal property under New York law. (Ibid.) 

While Culbertson is appealing on the “strength” of 
Corwin’s papers, it appears quite obvious that Culbertson 
cannot succeed even on Corwin’s erroneous contention that 
Harper was unquestionably a resident of Switzerland. The 
IRS filed in every conceivable place of Harper’s residence 
before Culbertson perfected his judgment lien on February 
5, 1974.** 


* Corwin offered no evidence that Harper did not reside in 
New York City or Oklahoma City on October 8, 1972, nor any 
proof that Harper did in fact reside in Switzerland. Moreover, 
it should not be necessary for the IRS to file at every residence; 
it is sufficient to file at a residence. 

** In the District Court Culbertson did not claim a priority 
(141a); as the District Court noted: “Culbertson, evidently, sits 
and hopes” (146a). Culbertson made no submissions on the 
motions for summary judgment (162a). 
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Prior Procoadinai 

Corwin instituted proceedings on November 27, 1972 in 
the New York State Supreme Court to have the funds pur¬ 
portedly covered by its execution served on Interpublic 
turned over to it On June B, 1973, the Supreme Court 
entered a Judgment ordering that within 30 days, Corwin 
■h«n institute a proceeding pursuant to C.P.L.R. $ 5239 
for a determination of priority of liens on Harper’s prop¬ 
erty-naming the United States and the judgment creditors 
as well as giving Harper notice of the proceedings. The 
Court also ordered Interpublic to set aside in a special 
account any sums due Harper until such deposits may 
satisfy Corwin’s judgment 

On or about April 23, 1973 (even before the entry of 
the above judgment), Corwin commenced the present action 
to determine the priority of liens pursuant to C.P.L.R. 
§ 5239 and in accordance with the terms of the judgment 
A fund of |60,000 had been set aside by Interpublic. 

The Government removed the action to Federal Court 
and, after several adjournments, all parties having any 
interest answered and cross-claimed or counterclaimed. On 
November 20, 1973, Corwin moved for summary judgment. 
On December 7, 1973, the Government similarly moved for 
summary judgment 

The Opinion Below 

Judge Lasker in his lengthy opinion below (139-160a), 
reported at 375 F. Supp. 186, granted tto United States a 
first priority as to the accrued installments due Harper 
pursuant to his contract with Interpublic as well as to 
future installments due Harper when and if such install¬ 
ments came due. In doing so he held that the IRS had 
perfected its tax lien for 1968 income taxes by filing, on 
April 15, 1970, its Notice of Federal Tax Lien (then In 
the amount of $394,692.55) with the Westchester County 




Clerk, the county within New York State in which it is 
undisputed that Harper then resided (141-142a).* There 
is no dispute on this appeal that the Government must be 
paid first by Interpublic until Harper’s 1968 income tax 
liability has been fully paid. This has already occurred. 
The lialance presently due the Government on the assess¬ 
ments for 1963, 1964 and 1966 taxes (Including statutory 
additions) totals |186,873.41 as of October 16, 1974. 

Judge Lasker went on to hold that the Internal Revenue 
Service had perfected its lien for 1963, 1964 and 1966 
federal income taxes, which totalled 9168,895.90 and 
which were assessed on September 29, 1972, by filing a 
Notice of Federal Tax Lien with the Register of the City 
of New York on October 3, 1972 at 10:32 A.M.—some 2 
hours and 19 minutes before Corwin perfected its judgment 
* lien by delivering an execution to the Sheriff of New York 
County to enforce its judgment in the amount of 952,346.00 
(143a). 

The District Court held that it was undisputed that the 
taxpayer's actual residence at the time the IRS filed its 
Notice of Federal Tax Lien on October 3, 1972, “ [couldJ 
not be determined” (147a), that “his residence . . . was . . . 
unknown” (or he “. . . [made] . . . himself Bcarce”) 
(148a), and that Harper was “without a verifiable resi¬ 
dence” (149a). 

The District Court, noting that there is no specific au¬ 
thority on the question, held that in cases such as Harper’s, 
the IRS should not be placed in a position where it “can 
never perfect a tax lien unless it files in the taxpayer’s 

* The IRS also filed a Nodes of Federal Tax Lien for 1968 
income taxes in New York City on January 12, 1971. This is not 
relevant to the perfection of the already-perfected lien for 1968 
taxes. It was filed because Harper was then residing at least 
part-time at the Waldorf Towers (96a). 
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demonstrable county of residence"* (147a; emphasis in 
original). Such a result, which would follow from the 
adoption of Corwin’s position, “would allow tax evasion 
by the mere disappearance of the taxpayer" (148a). Judge 
Lasker held that result to be contrary to the purpose and 
policy of 26 U.8.C. $ 6323 “that tax liens are favored over 
judgment liens" (149a) and that one purpose of the “resi¬ 
dence" language in 26 U.8.C. § 6321 was to alleviate the 
heavy administrative b irden on the IBB to collect taxes 
and perfect liens again*, taxpayers throughout the country 
(160a). 

The District Court found that New York was the situs 
of the debt to Harper as well as his last known address 
(160a). Judge Lasker noted that the filing in New York 
was “reasonably calculated, under all circumstances, to 
apprise interested, parties of the pendency" of the tax liens 
against Harper (emphasis in original; quoting Mullane v. 
Central Hanover Trust Co., 339 U.S. 306, 314 (I960)). 
He also observed that no stricter standard of notice should 
be applied to the Qovernment than is applied to a New 
York judgment creditor such as Corwin who perfected his 
judgment lien by filing it with the Sheriff in New York 
County. 

Judge Lasker concluded that there was no point to 
“deem" ** the taxpayer’s property to be at his actual resi¬ 
dence when his actual residence was unknown because he 
was transient but where the situs of the property was 
actually known and where it also happened to be his last 
known county of residence (149-160a). 

Judge Lasker adopted the Government’s contention 
that based upon common sense and the policy of the 

* It is especially important that the IRS not be placed in 
auch a position with respect to fleeing taxpayers who also may 
be involved with violating the criminal law. 

*• See 26 U.S.C. | 6828(f) (2). 




Internal Revenue Code that “due diligence” or “substantial 
compliance” with the residence provision of 26 U.8.C. 
8 6323(f)(2) had been shown by the IRS and that it had 
perfected its lien for 1963, 1964 and 1966 income taxes 
owed by Harper and was entitled to first priority in the 
distribution of Interpublic’s debt to Harper. 

ARGUMENT 

Th« filing of Federal Tax Lions in Oklahoma City 
and Now York City gavo tho IRS priority ovor 
Harper's judgment creditors whose lions wore per¬ 
fected after the IRS filings. 

The sole issue on this appeal is whether the IRS filed 
its Notices of Federal Tax Liens as to Harper’s 1963, 1964 
and 1965 taxes (9168,895.90 plus statutory additions) in 
the proper places in order to perfect its tax liens against 
Harper’s property as against Corwin, a competing but 
later-perfecting judgment lien creditor of the taxpayer.* 

It is undisputed that Harper was a transient with no 
verifiable address on October 3, 1972, the date the IRS 
filed in New York and Oklahoma City. There is also no 
dispute that the IRS, in September 1972, had made diligent 
efforts to locate Harper and had thus discovered that dur¬ 
ing the first two weeks of September Harper had Btayed 
at The New York Sheraton Hotel and had then given his 
current “home” address as Oklahoma City, which also 
happened to be the home of his parents. 

* The other appellant, Culbertson, cannot recover anything by 
virtue of the fact that there is no dispute that the IRS filed at 
every conceivable residence of Harper (in New York City, Okla¬ 
homa City and Switzerland) before Culbertson perfected his 
judgment. The last of these filings (for Switzerland) occurred 
on January 17, 1978. Culbertson did not perfect his judgment 
lien until February 6, 1978. 
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The IBS, on earlier occasions, had discovered that 
Harper had stayed at the Waldorf Towers in New York 
City (06a; 07a) and had given his address as “c/o Lane, 
280 Madison Avenue, New York, N.Y. 10016” (103a; 104a; 
106a; 106a; 107a) as well as staying in various hotels, the 
most recent of which was the New York Sheraton. 

Not only did the IRS file at Harper’s two last known 
addresses before Corwin perfected its judgment lien (which 
it could have done months earlier and avoided this battle), 
but New York was also the situs of the Interpublic debt to 
Harper as well as the location of the various competing 
creditors of Harper. It was unquestionably the best place 
to give everyone concerned notice of the federal tax liens 
against Harper.* 

26 U.S.C. gg 6321 and 6323 prescribe the procedure for 
the perfection of a federal tax lien. 8 6321 provides: 

“If any person liable to pay any tax neglects or re¬ 
fuses to pay the same after demand, the amount (in¬ 
cluding any interest, additional amount, addition to 
tax, or assessable penalty, together with any costs 
that may accrue in addition thereto) shall be a lien 
in favor of the United States upon all property and 
rights to property, whether real or personal, belong¬ 
ing to such person.” 

A 8 6321 lien hj‘ priority against judgment creditors if no¬ 
tice has been filed in accordance with 86323, which pro¬ 
vides in relevant part: 

“(a) The lien imposed by section 6321 shall not be 
valid as against any . . . judgement lien creditor un- 

* Interpublic in fact was given actual notice of the lien before 
Corwin even presented his execution to the Sheriff of New York 
County (860a; 106a-107a). 
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til notice thereof which meets the requirements of 
subsection (f) has been filed by the Scretary or his 
delegate. 

• • • • • 

(f) (1) The notice referred to in subsection (a) 
shall be filed— 

(A) (ii) In the case of personal property, whether 
tangible or intangible in one office within the State 
(or the county, or other governmental sub-division), 
as designated by the laws of such State, in which the 
property subject to the lien is situated. 

• • * • • 

(2) For the purpose of paragraph (1), property 
shall be deemed to be situated— 

* • • • • 

(B) In the case of personal property, whether 
tangible or intangible, at the residence of the tax¬ 
payer at the time the notice of lien is filed. ...” 

It should be noted that the term “residence” as used in 
section 6323 is not defined by the Code. This omission 
creates a significant ambiguity in this section since the term 
may be given widely varying meanings depending on its 
context and the intended statutory purpose. See, for 
example 25 Am. Jur. 2d Domicil § 4, which defines residence 
as being of a “temporary, permanent, or transient charac¬ 
ter .. . Thus, in some instances, residence requires mere 
physical presence, while in others something more than 
physical presence is required and the element of intent be¬ 
comes material, even where ‘residence’ is not deemed to be 
the equivalent of ‘domicil’.” Because the term “residence” 
is a creature of statutory context, it is inappropriate to 
apply conflicting state law or other federal law definitions 
to section 6323 of the Internal Revenue Code. 
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Hie Court of Appeals for the District of Columbia has 
noted in another context: 

“The Act before us does not define ‘residence,’ but 
as we have had occasion to point out: 

‘It is axiomatic that residence is not a term of 
fixed legal definition but takes on shades of mean¬ 
ing according to the statutory framework in which 
it it found’.” (emphasis in original; footnotes 
omitted) 

Chien Fan Chu v. Brownell, 247 F.2d 790, 794 (D.C. 1957).* 

See also, 84 C. J.S. Taxation g 309, pp. 641-42: 

“The question as to the meaning of the term 
‘residence’, where the construction of a taxing statute 
is involved, is to be determined in the light of the 
legislative purpose and the context.” 

A determination that “residence” means “last known 
address” or “last known residence” is consistent with other 
provisions of the Code which permit the assessment pro¬ 
cedure to be commenced by the mailing of a notice of 
deficiency and a final demand for payment to a taxpayer’s 
“last known address”. 26 U.S.C. gg 6212 and 6303. 

The consequences of the notices provided in these sec¬ 
tions are far more severe than the consequences in the 
instant use. In those situations assessments result which 
permit administrative seizure of the taxpayer’s property. 
In the instant case, the construction of the word “resi¬ 
dence” governs merely who will get the taxpayer’s prop¬ 
erty—the Government for the benefit of the public, or a 
less-diligent judgment creditor. 

* The District of Columbia Circuit’s approach to statutory 
construction in order to avoid an “absurd” construction in Chien 
Fan Chu was noted with approval by thf* Circuit in Leong Leun 
Do V. Etperdy, 809 F.2d 467, 472, 476-77 (2d Cir. 1962) (in¬ 
cludes concurring opinion). 


* 
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Ah the Court in United State$ v. Ball, 326 F.2d 898, 
900 (4th dr. 1964) stated: 

“The notice sections of the Internal Revenue Code, 
26 U.S.C.A. §S 6303(a) and 6212(a), which we 
discuss more fully hereafter, both permit notice to 
be sent to the taxpayer’s ‘last known address’. This 
we deem to be evidence of Congressional intent that 
the Oovernment’s right to collect taxes due and ow¬ 
ing to the United States may not be defeated by 
the flight of a taxpayer before or after a deficiency 
assettment is made. ...” (emphasis supplied.) 

See Luhring v. o lotzbach, 304 F.2d 566 (4th Cir. 1962) 
which holds that the address last known to the agent in 
the District is sufficient although there may be more recent 
information in the possession of other IRS agents in other 
Districts. See also, DeWcllea v. United Statee, 378 F.2d 
37 (9th Cir.), cert, denied, 389 U.8. 996 (1967), cited 
with approval by this Circuit in Bauer v. Foley, 404 
F.2d 1215, 1220 (2d Cir. 1968), modified on rehearing, 
408 F.2d 1331 (1969). In DeWellet, the taxpayer was 
bound by the last address orally told to IRS agents despite 
the fuct that his most recent tax returns filed before the 
oral statements gave a different, albeit the correct, address. 

Hud Congress chosen to rigidly define the word “resi¬ 
dence’’, it would have increased the degree of certainty and 
provided greater assurance of notice to creditors. Such a 
definition could concededly have been used after the fact 
to challenge the IRS’s determination of residence. The 
fact that Congress did not employ a rigid definition pro¬ 
vides some indication that the standard should be kept 
flexible and the balancing test mentioned above should be 
employed on a case-by-case basis. Congress did not limit 
the term “residence” to the principal residence of an in¬ 
dividual taxpayer as it did in the case of corporations. 
Thus, if the taxpayer has multiple residences, we believe 
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that the IBS may file its notice of lien at any, bat need 
not file at all, of his residences.* Likewise, since Congress 
rather clearly intended to provide aome place to file the 
notice of lien regardless of how transient were the tax¬ 
payer’s various abodes, we presame that Congress would 
not have defined the term so as to preclude some taxpayers 
(frequently those who are criminals or who might incur 
large income tax liabilities) from having a residence. 

In the case of a transient taxpayer we submit that the 
IBS may file at the last known address, if a search for 
such address has been conducted with due diligence. In a 
situation where the taxpayer was constantly on the move, 
there is little likelihood that competing creditors will re¬ 
ceive notice of the tax lien regardless of where it is filed. 
In these circumstances the court must choose between the 
policy of the statute in favor of facilitating filing by the 
Government and the contrary policy in favor of providing 
notice to creditors. The choice in favor of the former 
should be clear since the latter objective can rarely be 
achieved in any event Indeed, filing is merely conatructive 
notice. The me aning for “residence” under g 6323 in the 
case of a transient or fleeing taxpayer as one requiring 
only the last known address which has been determined 
witih due diligence meets the test of “substantial compli¬ 
ance” for the filing of tax liens. The “substantial compli¬ 
ance” test has been previously recognized. As Judge 
Weinfeld has observed with respect to the adequacy of 
filing federal tax liens: 

“The essential purpose of the filing of the lien 
is to give constructive notice of its existence. The 
test is not absolute perfection in compliance with 
the statutory requirement for filing the tax lien, but 
whether there is aubatontiol compliance to give con- 

• It is without question that in most contexts s person may 
have multiple residences. See Black’s Law Dictionary (10th ed.), 
p. 1478 (examples). 
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Htruetive notice to alert one of the government’s 
claim.” (footnotes omitted) United States v. Birioo, 
247 P. Sapp. 421, 422 (g.D.N.Y. 1966).* 

The concept of dae diligence and giving notice at a 
last known address similarly is not unknown to the lav. 
In the area of bills and notes, the proper place to have 
sent notices under the Negotiable Instruments Act is the 
last known residence where the residence of the person 
to whom notice is to be given is unknown after the use 
of reasonable and prompt diligence to determine that 
address. Such notice is sufficient even if it later turns out 
to have been incorrect. See 10 C.J.S. Bills and Notes 
i 497, pp. 920-924. 

There is also an element of estoppel which is involved 
in the present analysis. Where a person holds himself out 
to the public or allows others to hold him out os a resident 
of a certain place (Harper held himself out as a resident 
of Oklahoma City) and thereby deceives the parties as to 
his residence, he is estopped to deny the fact, and notice 
sent to that place will be deemed sufficient 10 C.J.S. 
Bills and Notes § 396, p. 918. In the case of the filing of 
federal tax liens, the IBS is required to rely upon state¬ 
ments of the taxpayer as to residence if it is to do its job 
at all efficiently. A competing and less diligent creditor 
should not be preferred because the transient or fleeing 
taxpayer may also have lied about his residence.** 

In addition, we submit that a presumption of regularity 
should attach to an administrative act such os the filing 
of the tax lien and that the burden should be upon the 

* Sirieo was decided before the enactment of the 1966 Tax 
Lien Act. The 1966 Act was designed to shift the emphasis and 
to make it easier for the IRS to file its notice of lien in one 
place and, secondarily, to give general creditors the best possible 
constructive notice. See Senate Report No. 1708, 1966 U.S. Code 
Cong, ft Adm. News 8781-88. 

** It should be added that there is no evidence that Harper 
was not a resident of Oklahoma City on October 8, 1972. 
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creditor to prove that the IBS filings were in the wrong 
place, that the taxpayer had a residence elsewhere, and 
that such residence waa known or should have been known 
by the IBS in the exercise of due diligence. See United 
States v. Loraon Electric Co., 72-2 U.S.T.C. fl 9615 (S.D. 
N.Y. 1972), aj fd, 480 F.2d 564 ( 2d Oir. 1973). In 
situations such as this, where a creditor of a taxpayer 
seeks to challenge the technical validity of a tax lien, the 
burden is upon such creditor. See Falik v. United States, 
343 F.2d 38 (2d Cir. 1965). 

In the case at bar, by no stretch of the imagination did 
Corwin carry or even attempt to undertake, such a burden. 
In the instant case both the Government and Corwin per¬ 
fected their liens in the same locale, where they also 
searched for the taxpayer, sought and, in fact, found his 
property. In these circumstances, we fail to see what 
objective could be achieved by requiring the IBS to file 
elsewhere, especially where there is no clear basis for 
doing so. 

In fact, the filings also took place at the situs of Inter¬ 
public’s debt to Harper. Judge Lasker relied upon this 
as determinative, finding that under the circumstances of 
this case and in light of the policy of the statute, filing 
in New York City constituted due diligence and substantial 
compliance.* 


* It is clear that Judge Lasker’s reliance on Mullane, supra, 
in-approving the diligent procedures followed by the IR8 here 
was not misplaced. As recently as Eiten V. Carlisle A Jaequelin, 
42 U.S.L.W. 4804 (May 28, 1974), the Court observed, with 
respect to the adequacy of notice to members of s putatative class, 
that “[{Individual notice must be sent to all class members whose 
names and addres s ee may be ascertained through reasonable 
effort ." (Emphasis supplied.) 42 U.S.L.W. at 4809. See also, 
Glover V. McMurray, 487 F.2d 408, 407 (2d Cir. 1978). 






21 


Judge Lasker’s reasoning was well-founded, for 26 
U.8.C. g 6323(f) (1) (A) (11) permits filing In the place 
where “the property subject to the Hen is situated 

26 U.B.C. g6323(f) (2) (B) permits the Internal Uevenue 
Service to “deem” personal property to be situated in the 
place where the taxpayer resides. The purpose of that 
section is to facilitate collection of taxes because generally 
it is easier to locate a person’s place of residence (or one 
of his residences) rather than to find each item of his per¬ 
sonal property or to determine his one domicile. One or 
both of these difficult tasks were necessary under prior law. 
A secondary purpose was to permit general creditors the 
best possible opportunity to receive notice of the tax lien. 
Bee (Senate Report Mo. 1708, 1966 UM. Code Cong, do Adm. 
News 3731-33. Here, where the IRS has filed at a fleeing 
taxpayer’s last known address and where the situs of 
specific personal property does not have to be “deemed”, 
but is in fact known and undisputed, it is respectfully 
submitted that the Government has done all that is re¬ 
quired in perfecting its lien. It has given notice in the 
best of all places, after due diligence, in substantial com¬ 
pliance with the statute and its purpose. 

This is especially so for an itinerant taxpayer or one 
who is biding his residence or residences, thus making the 
perfection of federal tax liens impossible if Corwin’s strict 
approach is adopted by the Court. 



CONCLUSION 

For fho roasons sot forth abovo, it is rospoctfully 
roquostod that tho judgmont of tho District Court 
bo afflimod. 

Respectfully submitted, 

Paul J. Curran, 

United States Attorney for the 
Southern District of New York, 
Attorney for the United States 
of Amerioa, Respondent-Appellee. 

Mol P. Barkan, 

QlStAIJ) A. ROSBNBBtO, 

Assistant United States Attorneys, 

Of Counsel. 
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